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United States District Court, D. Utah, Central Divi-
s10n.
UNITED STATES of America, ex rel. Derek
[LAURITZEN, M.D., Plaintiff,
\
Roy A. GOODART, M.D., an individual, David W.
Faber, M.D., and Rocky Mountain Retina Consult-

ants, a Utah professional corporation, Defendants.
No. 2:04CV639DAK.

Jan. 5, 20407.

David R. Irvine, Attorncy at L.aw, Salt Lake City,
UT, for Plaintift.

Peter Stirba, Harold H. Armstrong, Meb W. An-
derson, Stirba & Associates, Eric A. Overby, U.S.
Attorney's Office, Salt Lake City, UT, Michacel F.
Hertz, U.S. Department of Justice, Civil Division,
Ben Franklin Station, Washington, DC, for Defend-

ants.

MEMORANDUM DECISION AND ORDER

DALE A. KIMBALL, United States District Judge.
*1 This matter is before the court on three motions:
Defendants Roy A. Goodart, M.D., David W.
Faber, M.D., and Rocky Mountain Retina Consuit-
ants' (“RMRC”) (collectively “Defendants™) Mo-
tion to Dismiss, or in the Alternative, For Summary
Judgment; Plaintiff United States of America, ex
rel. Derck Lauritzen, M.D/s (“Plaintiff” or
“Relator”) Motion for Award of Attorneys' Fees;
and Defendants' Motion to Strike. The court held a
hcaring on the motions on November 30, 2006. At
the hearing, Peter Stirba represented Defendants.
David R. Irvine represented Plaintiff. Eric Overby
appeared on behalf of the United States. The United
States did not submit any written materials. Before
the hearing, the court carefully considered the
memoranda and other materials submiticd by the
partics. Since taking the motions under advisement,
the court has further considcred the law and facts

rclating to the motions. Now being fully advised,
the court renders the following Memorandum De-
cision and Order. For reasons stated below, Defend-
ants' motions to dismiss or for summary judgment
are granted, motion to strike is denied and
Plaintiff's motion for attorneys' fees i1s denied.

BACKGROUND

In July 2004, Relator filed a sealed qui tam Com-
plaint under the False Claims Act, 31 t1.5.C". {8
3729 to 3733 (the “FCA” or the “Act”), alleging
Defendants knowingly submitted false Medicare
claims for transpupillary thermotherapy (“TTT”), a
non-covered opthalmological procedure in Utah.
The Complaint alleged that Defendants uscd incor-
rect billing and coding information in submitting
bills to Utah's Medicare carrier for reimbursement.
As required by the Act, the Relator provided a copy
of the sealed Complaint to the United States. As a
result, the United States contacted Defendants and
conducted an extensive investigation of Defendants'

TTT coding and billing practices. Defendants dis-

covered a 9 month period of coding and btlling er-
rors. At the conclusion of the investigation, in April
2006, the court ordered the Complaint unsealed and
the Relator serve it upon Defendants. Relator has
not done so. The government determined that the
payments Defendants received from Utah's Medi-
care B carrier as a result of the coding and billing
errors, were “administrative overpayments.”

On May 9, 2006, RMRC reimbursed the Utah
Medicare B carrier for the administrative overpay-
ment. As a result of this payment, the government
and Defendants did not execute a settlement
waiver. Following Defendants' payment, the United
States elected not to intervene in this matter. Based
on the government's decision not to intervene, Re-
lator informed Defendants that it would not pursuc
the Complaint. Relator offered to a stipulated dis-
missal if Defendants paid Relator's attorneys fees,
costs and a consulting reimbursement for Relator's
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participation in the government's investigation of
Defendants' coding and billing practices. Detend-
ants did not agree to pay Relator's costs or fees. As-
sociated with Relator's decision not to prosecute the
Complaint, Relator decided not to serve process on
Defendants pursuant to the court's Apnl 24, 2006
Order, believing it would only escalate the litiga-
tion.

*2 Despite Relator's failure to serve Defendants
with summons or copies of the Complaint, Relator
filed a Motion for Attorney's Fees in September,
2006. In response¢, Defendants filed a Motion to
Dismiss, or, in the Alternative, For Summary Judg-
ment. Defendants have also moved to strike
Plaintiff's Motion for Award of Attorney Fees.

STANDARDS

In ruling on a motion to dismiss under Federal Rulc
ot Civil Procedure 12(b), a court must determine
whether the factual allegations in the complaint, if
true, would entitle the plaintiff to a legal
rcmcdy.}—NlSee Conlev v. Gibson, 355 U.S. 41,
45-46 (1957). Dismissal is appropriate only when
“the plaintiff can prove no set of facts in support of
his claims to entitle him to relief.” Cotrrell, Lid. v.

Biotrol Int'l, 191 F.3d 1248, 1251 (10th Cir.1999).

FNI. It is undisputed that Defendants have
not been served with a summons or copy
of the Complaint, despite this court's order
and applicable Federal Rule of Civil Pro-
cedure 4. Seeted.R.Civ.P. 4; see Omni
Capital Int'l Ltd. v. Rudolf Wolff & Co.,
Ltd. 484 U.S. 97, 104 (1987);, see also
Pulse v. Larry H. Miller Group, 2005 WL
2453091, *1-2 (D.Colo. Secpt. 30, 2005).
Because good cause has not been shown
for Relator's failure to serve, under the
rules, the court should properly dismiss the
action without prejudice. Id .; Womble v.
Salt Lake City Corp., 84 Fed Appx. 18, *
*1 (ID.Utah 2003). However, Defendants
have appcared and submitted themselves to

the jurisdiction of this court for the pur-
poses of a ruling on the merits. Judicial
cconomy dictates adjudication of the mat-
ter on the merits. Dismissal without preju-
dice and requiring Relator to refile in ac-
cordance with Rule 4 would be a waste of
time for all involved. Therefore Plaintift’s
motion to strike is denied.

A court may grant summary judgment pursuant to
Rule 56(¢) of the Federal Rules of Civil Procedure,
where “the pleadings, depositions, answers to inter-
rogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine is-
suc as to any material fact and the moving party 1s
entitled to judgment as a matter of
law.’Fed R.Civ.P. 56(c) (2005, Anderson v,
Liberty Lobby, Inc., 477 1J.S. 242, 248-250 (1986);
Concrete Works, Inc. v. City & County of Denver,
36 F.3d 15313, 1517 (10th Cir.1994).

DISCUSSION

The Relator brought this claim, on behalf of and in

the name of the United States, in the context of a
qui tam action under the FCA. Seell U11.5.C. §
3730(b); see also United States v. Bald Lagle Re-
altv. 1 F.Supp.2d 1311, 1316 (D.Utah 1998). Relat-
or does not oppose dismissal of the gui tam Com-
plaint, as Relator admits that thc factual and legal
issues have been mooted by the actions of the
parties. However, Relator requests that, as a condi-
tion of dismissal, the court award Rclator's attor-
ney's fees and costs, or other equitable compensa-
tion, in recognition of Relator's efforts in the ulti-
mate repayment by Defendants of the administrat-
ive overpayments. Because Relator's fees and costs
claim is based upon his standing as a relator under
the FCA, any award to which Relator may be en-
titled must be found within the language of the
FCA. As such, the court now turns to the FCA
which outlines and limits the types of recovery
available to Relator.
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False Claims Act

“The FCA imposes liability on any person who
‘knowingly presents, or causes to be presented, to
an officer or employee of the United States Govern-
ment ... a false or fraudulent claim for payment or
approval,’31 US.C. § 3729(a)(1), or ‘knowingly
makes, uses or causes to be made or used, a false
record or statement to get a false or fraudulent
claim paid or approved by the Government.’3]
11.S.C. § 3729@an2).” US. ex rel. Sikkenga v. Re-
gence Bluecross Blueshield of Utah., 2006 W],
3491784, *3 (10th Cir. Dec. 5, 2006). And “[a]t
least two elements are necessary to state a claim
under these provisions: (1) a claim for payment
from the government, (2) that is false or fraudu-
lent.” Boisjoly v. Morton Thiokol, Inc., 706 F.Supp.
795, 808 (D.Utah 1988); see also3l US.C. §
3729(a). After a Relator makes this showing and
subsequently proves the underlying falsc claim, or
settles the claim, he may be entitled to statutory re-
imbursement of attorney's fees and costs. Seedl
UL.S.CL§ 3730(d)2).

*3 Relator claims he is entitled to an award under
Section 3730(d)(2). Relator argues that the Defend-
ants' repayment of the administrative overpayment
triggers his right under Section 373(0(d}2) to rc-
ccive rcimbursement of attorney's fees, costs and a
consulting fee as a part of the “proceeds” collected
in the action's scettlement. See United States ex rel.
Dharma v. University of Southern California. 217
F3d L4, 1143 (9th Cir.2000). In Dharma, the
government asked the relator to help the govern-
ment investigate defendants, which led to a settle-
ment payment or “proceeds” in which the relator
was statutorily entitled to share. See Unired States
ey rel. Dharmma. 217 F.3d at 1143, Defendants argue
the repayment in this case was not a “settlement”
under the FCA, nor should the payment bc con-
sidered “proceeds” of the action. See Unnited States
ex rel. Hefner v. Hackensack University Medical
Center, 2006 WI. 776795. *2 (D.N.J.2006); see3l
11.S.C. § 3730(d)(2). If “Relator had been success-
ful in his qui tam action, then he would have been

entitled to recovery. However, having failed to se-
cure a judgment in his favor, there are no ‘proceeds’
in which Relator is entitled to share.”/d.

Relator argues that alternatively, the court should
reward Relator's assistance in the government's In-
vestigation based on the FCA's whistle blowing
policies. See U.S.v. Northrup Corp., 59 F.3d 953,
063 (9th Cir.1995); see also Ridenour v. Kaiser-
Iill Co.. LLC, 397 F.3d 925, 931 n. 9 (10th
Cir.2005). However, payments contemplated by the
FCA to relators under these policies do not extend
to potentially inadvertent errors made by a defend-
ant, but only to intentional fraud. /d. Here, Relator
does not attempt to prove a case of fraud, but only
seeks dismissal of the qui tam Complaint and a
monetary award of attorney's fees, costs and a con-
sulting fee. Relator's request, coupled with the Gov-
ernment's dctermination that Defendants received
administrative overpayments are insufficient to in-
voke the attorney's fees provisions of the FCA. See
Boisjoly. 706 F.Supp. at 808. Because Defendants
did not execute a waiver, evidencing a settlement
between the Government and Defendants under the
FCA, Relator is not entitled to an award of attor-
ney's fees and costs under 31 U.S.C. § 3730(dn2).
Nor does this Section authorize the court to pay Re-
lator a consulting fee for the time spent aiding the
Government in its investigation of Defendants.

Plaintiff's arguments illuminate an apparent In-
equity in the FCA's statutory scheme. The court re-
cognizes that Plaintiff and his counsel significantly
contributed to the Government's investigation of
Defendants' billing and coding practices and appear
to have performed work at the Government's re-
quest. However, in looking at the FCA's legislative
history, it is clear that a court is to avoid punishing
honest or negligent mistakes made by potential dc-
fendants, See United States ex rel. Hefuer., 20006
WL 776795, ¥2;, Hindo v. University of Health Sci-
ences/The Chicago Medical School, 63 F.3d 06085,
613 (7th Cir.1995) (*negligence is not actionable”
under the False Claims Act); UUnited Stares ex rel.
Hughes v. Cook, 498 FSupp. 784, 78E

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



Not Reported in F.Supp.2d Page 4
Not Reported in F.Supp.2d, 2007 WL 44866 (D.Utah), Med & Med GD (CCH) P 301,975

(Cite as: 2007 WL 44866 (D.Utah))

(S.D.Miss 1980y ( “The False Claims Act is care-
fully restricted to cases of intentional, deliberate
fraud and has no application to unintentional tech-
nicalities.”). When looking to the language of the
FCA and the corresponding legislative history, on
balance, the scalces tip in Defendants' favor because
a Relator must prove fraudulent intent. I/d. Relator
has not done so in this case, nor does he intend to

do so. Relator, brought this action within the stat-
utory framework of the FCA and the statute docs
not allow for recovery of attorney's fees, costs or a
consulting fees from Defendants in this matter.

CONCLUSION

*4 Based upon the above reasoning, IT IS
HEREBY ORDERED that Defendants' Motion to
Dismiss, or, in the Alternative, for Summary Judg-

ment is GRANTED. Defendants' Motion to Strike
is DENIED. Plaintiff's Motion for Award of

Plaintiff's Attorneys' Fees is DENIED. Plaintitf’s
case is dismissed with prejudice, each party to bear
its own fees and costs. The Clerk of Court is direc-
ted to enter judgment in favor of Defendants.

[D.Utah,2007.
U.S.. ex rel Lauritzen v. Goodart
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